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Criteria
IAn applicant shall be eligible for assignment of counsel whenthe applicant’s current available resources are insufficient topay for a qualified attorney, release on bond, the expensesnecessary for a competent defense, and the reasonable livingexpenses of the applicant and any dependents.A. Whether an applicant is eligible for assignment of counselshall be determined in accordance with the criteria andprocedures set forth below.B. Counsel shall be assigned unless the applicant isconclusively ineligible.
IITo streamline the eligibility determination process, there shallbe presumptions of eligibility.  A presumption of eligibility isrebuttable only where there is compelling evidence that theapplicant has the financial resources sufficient to pay for aqualified attorney and the other expenses necessary for acompetent defense.A. Applicants are presumptively eligible for assignment ofcounsel if their net income is at or below 250% of theFederal Poverty Guidelines.B. Applicants who are incarcerated, detained, or who areconfined to a mental health institution shall be presumedeligible for assignment of counsel.C. Applicants who are currently receiving, or have recentlybeen deemed eligible pending receipt of, need-based publicassistance, including but not limited to Family Assistance(TANF), Safety Net Assistance (SNA), SupplementalNutrition Assistance (SNAP), Supplemental Security Income(SSI)/New York State Supplemental Program (SSP),

XVA determination of eligibility for assignment of counsel shall notbe re-examined absent a substantial change of circumstancessuch that the defendant can pay for a qualified attorney and theexpenses necessary for a competent defense.A. County Law § 722-d shall be used only after an assignmentof counsel has been made, only if prompted by defensecounsel, and only after a finding of a substantial change inthe defendant’s financial circumstances.B. Counsel shall not be assigned contingent upon arequirement that the defendant make partial payments tothe provider of mandated representation or to the county.
XVIProcedure regarding data maintenanceA. Data shall be maintained regarding the:

i) number of applicants who apply for assignment ofcounsel;
ii) number of applicants found eligible;
iii) number of applicants found ineligible and the reasonsfor the ineligibility determination;
iv) number of reconsiderations and appeals requested;
v) results of these reconsiderations and appeals;
vi) number of reports made pursuant to CountyLaw § 722-d regarding the assignment of counsel; and
vii) number of orders issued for partial payment ortermination of the assignment of counsel under CountyLaw § 722-d.B. To ensure the confidentiality of information submittedduring the eligibility determination process, the data shallbe made available in aggregate form only, meaning that noindividual applicant can be identified in the data itself.



A. Applicants shall not be required to attest under penalty ofperjury to the truth of the information provided as part ofthe eligibility determination process.B. Applicants shall not be denied assignment of counsel forminor or inadvertent errors in the information disclosedduring the eligibility determination process.C. Applicants shall not be required to produce undulyburdensome documentation to verify the financialinformation provided; nor shall they be denied assignmentof counsel solely for the failure to produce documentationwhere they have demonstrated a good faith effort toproduce requested documentation.D. Applicants shall not be required to demonstrate that theywere unable to retain private counsel to be deemed eligiblefor assignment of counsel.
XIVThe determination that applicants are ineligible for assignmentof counsel shall be in writing and shall explain the reasons forthe ineligibility determination.  Applicants shall be provided anopportunity to request reconsideration of this determination orappeal it, or both.A. Screening entities shall promptly inform applicants of theireligibility recommendation. If their recommendation is thatthe applicant be denied assignment of counsel, they shallprovide the reason for the denial in writing along withwritten notice that the applicant can ask the screening entityto reconsider or can appeal to the court, or both.B. If a court determines that an applicant is ineligible forassignment of counsel, the court shall inform the applicantof this decision in writing with an explanation as to thereason for the denial. The court shall also entertain anapplicant’s request to reconsider a decision that theapplicant is ineligible for assignment of counsel.

Medicaid, or Public Housing assistance,  shall be deemedpresumptively eligible for assignment of counsel.D. Applicants who have, within the past six months, beendeemed eligible for assignment of counsel in another case inthat jurisdiction or another jurisdiction shall be presumedeligible. Appellate courts shall assign appellate counsel toappellants who were deemed eligible for assigned counselby their trial court.
IIIAbility to post bond shall not be sufficient, standing alone, todeny eligibility for assignment of counsel.
IVThe resources of a third party shall not be considered availableto the applicant unless the third party expressly states a presentintention to pay for counsel, the applicant gives informedconsent to this arrangement, and the arrangement does notinterfere with the representation of the applicant or jeopardizethe confidentiality of the attorney-client relationship.A. The resources of a spouse shall not be considered availableto the applicant, subject to the above exception.B. The resources of a parent shall not be considered asavailable to minor applicants, subject to the aboveexception.
VNon-liquid assets shall not be considered unless such assetshave demonstrable monetary value and are readily convertibleto cash without impairing applicants’ ability to provide for thereasonable living expenses of themselves and their dependents.A. Ownership of a vehicle shall not be considered where suchvehicle is necessary for basic life activities.B. An applicant’s primary residence shall not be consideredunless the fair market value of the home is significant, there



is substantial equity in the home, and the applicant is able toaccess the equity in a time frame sufficient to retain privatecounsel promptly.
VIAny income from receipt of child support or need-based publicassistance shall not be considered as available to applicants indetermining eligibility for assignment of counsel.
VIIDebts and other financial obligations, including the obligation toprovide reasonable living expenses for the applicant and his orher dependents, shall be considered in determining eligibilityfor assignment of counsel.
VIIIEligibility determinations shall take into account the actual costof retaining a private attorney in the relevant jurisdiction for thecategory of crime charged.Procedures
IXThese criteria and procedures shall be applied uniformly,consistently, and with transparency.
XCourts have the ultimate authority to determine eligibility, butmay delegate the responsibility for screening and making aneligibility recommendation.A. Entities responsible for screening and making arecommendation should be independent and conflict-free.

B. Where there is no entity that is independent and conflict-free, courts may delegate the screening responsibility to theprovider of mandated representation.
XIThe confidentiality of all information applicants provide duringthe eligibility determination process shall be preserved.A. The eligibility screening process, whether done by anotherentity or the court, shall be done in a confidential setting andnot in open court.B. Any entity involved in screening shall not make anyinformation disclosed by applicants available to the publicor other entities (except the court).C. Any documentation submitted to the court shall besubmitted ex parte and shall be ordered sealed from publicview.
XIICounsel shall be assigned at the first court appearance orimmediately following the request for counsel, whichever isearlier.A. Eligibility determinations shall be done in a timely fashionso that assignment of counsel is not delayed.B. Counsel shall be provisionally appointed for applicantswhenever they are not able to obtain counsel prior to aproceeding which may result in their detention, orwhenever there is an unavoidable delay in the eligibilitydetermination.
XIIIThe eligibility determination process shall not be undulyburdensome or onerous.


